i IN THE SUPERIOR COURT OF JUDLCALUE
THE COURT (F APPEAY, (CRIMINAL DIVISIGN)
SITTING AT ACCRA ON 16TH MaY, 1996

CORAM: - WOOD, JA {PRESIDING) BROBBEY AND ESSILFIR-BONDZIE, IJA.

CRIMINAL APPEAL
HO. 1j46,

ASARE BOATENG @ COHGO v APPELLANT
= Wersug -
THE EEFUBLIC - ERSPONDENT

 JUDGHERT
BROBEEY, J.4.:— Asare Boateng allas Congo, refetred to hereinafter ag the

appzllant, was chargaed with one count of murdar of cne Ewmasl Adzukah cuntraryﬁ

to sectiom 46 of the Criminal Cods, 1560 {aect. 26},

The facts which gave pise to the charge are that on 3lisc Oetoher, 10%4
somg Ei%fﬁﬂ§3¥$tﬂn§¢EEAEvelopeﬁ betyeen the daceased and a alster to the appall-
ant. The appellant got to the scensa. Thereafter, what reallf tfanspired was

oot clear. Aeccording to the prosecution, the appellant logt his self-cantrol,
picked an fron bar and hit the deceasad on rhe head. He was rushed to hogpital w
where he was probounced dead on arrival.

The mccuged's versions are two. In his wery first cautioned statement
which he gave to the police on lat Hovember, 1993, ha said it was he wh@ phcked
up an ixon ber snd bit the daceased on the head as he was shout €o anter his
room, AE hig commital on 13kh Fobruary 1995 he told the comeitral eourt that
it was the decsased who picked up an irvon bar and attempted to hit him with
it, Be wmanaged te¢ get bold of it and in the ?zurgépf the emguing etruggle

the iron bar hit the head of the deceased, He repested thiz last story when

he made hieg defence during his trial in the High Court.

sentenced .
afcer his crial, he wae convicted and / ‘to deatk. He thes apr

ed to Ehic court against the cwavictlon end semtence,
In this court, Mr. J.E. Yeboalh who appearsd for the appallaut argud
only one ground to the effect that the trial judge failed to give certat

divertions on exhiblt B, the cautioned ctatemenl of the accuged.




Io that gtatesment, the appoliant said thot the deccascd had a propansaity

ro shoot snd chat be once shot at him but missed. Coungel then contended
that a person who could shoot and mies was 3 dangerous peraod. Secondly

degeased
iF-1 wago # medieins wen and could kill by & curse. Thirdly,

he said the
he eought ¢o buttress his view of the deceased by relying on a statement
by the FW? to the affect that the deceased was a Megntankerona" person. He
submitted that all those polnts showed that the decessed was potentially
dangercus peracon. Ag he left the secana to enter his Toom, no—one knew what
he wonld do if alloswed to autaf. That put the appellant in such & stete
of faar that he Lad to take precautionary measures to protect himself,

Counsel contz=dded that the fear of harm to the appellant convayed by
those facrta gave rise to the defence of provevatlon and therafore if the
Jurere had besn properly directed, they would have.reduced the chexrge of
murdar to manslaughter by virtue of rthat provogatlon.
There 1a no d¢oubt that the trial judge did not refer to the cautlioned
statement of tha appsllant in her directions to the jurors. ATIA vra. CoP
1963 2 GLR 460, 5.C. 1is suthoricy for the proposition that a proper consideracia
of the case for rhe dafence should cover not ownly his avidence in court
but the gtatement he gave to the Police. To the extent that the directions
to the Jury on the appellant’s defence coverad only hie evidence in court,
the sunming up was dafective and rounsel was therefore justified in attacking
it. That clearly amounted o misdirection by pon-diracrlon as was held

in KEMBEY vrs. REPUBLIC 19859 - 90 GLRD 24, R. Yro, THOMAS FINCH 1917 CH.

ipp. BEP. 77, and K. Vrs. GRUMAH 1959 GLR, 307 three of the cases relicd

upon by counsel for the appallant in argulng the appeal before this court.
The ¢question to be anawered here 1s whather or not the misdirectiﬂn- was
fatal to the conviction ¢r would heve led fo a werdict diffﬁran: from that
of jurots at the trisl court. The correct ansyer te thaf guestion itvolvaes
appropriate ' eoisidovaiion of the particular facts reliad oa to found the
defeaee of provomstion,
In Exhibit B, the apgellant vraferred te sowe pravious pecasion whew the decessed

fired a gun at him sad wlezed, Lt ds ioporecsaat o paint oud thai he referted

e oa rdnnla AarcaeTon oalr,
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That single vccassion defeated hia assertion that the appellant was of the
habit of firing hig gun, .The mere oceurrenca of ons evont ou one oocassion
was 1o proper foundation foy asserting that thaé pecurance could ba repeatad

en another oecassion. The gitwstdon would heve been differeant 1f the appella

had referred to mwore occassions te astablish & system or hebic on the part of
the daceazad. The appellant cowld mot justlflakly have been in a mental

state of fear by the knowledge of thet sinple incldent.

Secondly, the circumstances in which the appellant found himself ag
ke himself deseribed in exbibit B, could wek have led him to be afraid of
tia 1ife, lot alome lope hia gelf control ow account of that faar. He sald
because of that single 1nciﬁent he was sfraid chat when the deceased was

entering his room he was goinmg to bring a gun.If the appellant really

believed that he was put in.a state of Fear for his life, or even that of

-

his éiE%EF who Hgﬁfaféﬁni;nFﬁé; balief was hollow. baseless. or groundlass,
there wes no word, gesture or action from the decesged from which the appells

could justifiably have formed that belief. If even the decaaged once shot

at him aod missed what made the appeliant believe that, without morae, the
decessed was going into bis koom to briog a gun? Thet was not the only lvber
that counld be put on tha fact that the deceased walked towards bis room.

In any ease, thers waa acthing to make the appellant belleve that the gum

wis aeven im the room at thal materlal time.

YThe knswiedge of the appallant that the <deceased once shot and missed
him was bteo rewmate to Form the bozis for fearing for his life, let alone
g basias for the leas of his seli-coutrol, Bwen If he feared for his life
be himwelf said the decegeed was enterding hic room and had hia back to the
appellaut. Thare was up sirvation of imminent danger cenfrontlng the appells

whileh could bave induced him te Lose his self contraol.

A simlliar iseue arase in the cese of P, v. WINUA {1857)3 Walk 303.
in that case thare was a struggle between & hesband and his wife, during
which the husbznd admittedly stabbed the wifs with 2 pen knife.
hsu en ioeue was raised om appesl as to the proper directled or conslders—
tion of the defence of provocation it was hald thab the prupel conslderation

or  direcrion was wheblew or 2ot the »rovscatios was such as was likely
R
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b to d.prive, or did in fact deprive, the accueed of his self-concrol, _ﬁEE_
V. GRUSHIE 1%6] GLE 633, 5.4, also endoraed the view ther what Iz required
in a defenre of provoggtiss is whother or not the acts, wﬂrdﬁ;ges;ures ur
circumstancas eouplained of were such o3 deprived the accused of bhis power
of gelf contrul. In the civcumstances of the inmtant case where there was
ne pun in oight, no meniton of 2 gzun by the deceased, no action by the deceaged
indicative of hic movae ar intsntlon Lo cellect his gua fvom hils room, the
knowledge of propensity &o caunss harm pogsessed by the appallant wae too
remabz bo fouad provocation which was likely Co cause the appellant, or did

4n fact causé Che appellant, to lose Qs gelf control,

Two caces buttress Che viewy that rhe circumetances in which the appellact
fournd himsali could oot glve rise Lo provocarion. The firat was KETSIWAH
V. TIE STATE 1965 GLR 483, 5.0 where the appellant'e defeuce of provocation
wog Dased on the fact that he was stunned hy a hail éf ghueges fzom the wife
which led him to ki1l her, On appeal, the Suproms Court held that mere abuse
copld not amount to provocatiom in law., “Hie conviction for wurdar was
affirmed.

If words cannot constitute provocatlon bow ¢an mere krowledge suffice
to conatliute & basls for provocacion?

The second case was QFOSY V. THE STATE 1963 2 GLR 412, 5.¢. In that

raga the appellant la hip defence told the rrigl coort that ke kEiiled his
uncle becauge fhe uscls had said that he was going into his rosm te pick up
- hiz gon to shoo: him, He wig convicted of murder. On appeal it was argued.

on behzlf of the appellant that the trial Jwlge failed to address tha jury
en the defence of provwocatlon, The Supreme Court dismiased the appeal, the
court holding in the head mote that

“threatening gestwres, or insulis da not by Chemeslvas

constituce muiliclaig evidewre of vrovecarion wnloes they

are accomparfed Ly acis which are 1ikedy ra oaads Lewes of

gelf-ncoirol. T Lhis case Mleee wes o avddecns of proe

wocuticn 08 foets Jeemowbdel sy dnfevencs of provecation could

legally ba drawn 80 9: to reduce such hoeicdde o sonslaovghtery B oy, SEMINI

-af5.
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{1949) 33 Cr, ap. #, 51 at p. 57, CCA applied. WAL MEHBAA

v, REPIBLIC. {194%) &C 23, F.C. éited.“

1f the situation whera the decasced wae sald to have captessed his
intenrion to pick a gon te ghoot was ngt encugh fo found provocation, T do
not ace how the mere thought or kmowledge of propensity to caude herm wlil be
encugh toa form the basis for the defence of provecatlom.

Coungel refetved Co fhe fact that the daceased was o medicina man who
could kill by a curse. That did mot ssem to be 3 strong point. In any case,
that roo wag rather remotz to esuze any immleent danger to the appalilant
on the basls of which he could found provecation,

Lastly comael relled on the Fact that the PWi deserlbed the deceaged .
ss "cantankerous' to support his view that the decessed was s ponggntially
dangerous person. Az counsel Liegelf pointed ont, cantanloerous meang quarel- :'
gome, Thet would not be a baais for dear, Un thagTdﬂy, the daceazsed even
proved not to he cantankerous becauss he Laft the acene to «nfer his Toom
Insteszd af staying rhere to argue with or confront the appsllant. Thereforea,
this cowld mven nnt be eaid Lo be a case in which the deceasad proveked the
appellant by grading insults or ezchanging worde.

Apart from rhe total want of any fact or incldect capable of putting

the apoellant in fear for hig life to icne his #elf eontrol, he had every
spportunity to leave the sienc to awold the dneldent when hw saw the deceased
enter his room. Re did not have ©o plck Che iron bsr te hiz the deceased

because he had oo resgon toe do 8o.

These are the points which sepport the view that the uwature of the
wiliadlrection cumplainediiy ocounsel for Ehe appellant could wok have affacted
the werdict of the jur¥ 1z suo far that thar misdireckion was groutided on
the failure of the trisl judge te Alrect thelurors on the dafsuce of provecation.
T s mevder trdsl liks the {mcrant mue, it is the ducy of the [rial judge
to decide wvhathaer there is.evidsnce to ge to the jory on provecatlon. ii
he dacides thaet thers 18, chendt dx for the Jury ta deterain: wheiner tha

peovacative ceot wis sueh 46 o daprive the appeiiant v ine power of F2lf

contrpl: Sse HOLMNS Y.8 DOP, 1040 20 3403 2% 3. 547 appliad in GRUHAH YRS

Tk STATL LYY 2 GLR 422, 8.0,
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dn the facts, there was eo evidezce 4n tbe part of the appellont capable
ol gaving rise vo provoearicr, Jhe =rdal judge thevetore had no vhiigation
to direct £he Juroms on che dpgue of pruvucatiunlbecausu mere kuokivdes
of prepensity to fire a pin was not sunugh to fupnd & defence of provocation,

Counsel for the appellant relied on 5tate v, fivavia & Oford 1967 CLRE {PT1)

174 and Rex v. Syduey Aucustus Waon 1912Cr, App. R 15 both of which supported

the proposition thet if the Jurors had been properly ditacted, they would

haye returned a different verdist. The two zases are dloabtinguishable from
the fnscant ene in chet In both cases, the mlsdirecrions complained ageinst
were found to he fatsl to tha couyiction. Ia the Instant caae it has already
bzen explained that the defenca of provocaciouw wonld have failzsd and therefora
the mindiraation based on that provocation could mot have affecred the verdicr

raturned by the jury. Commsel furcher rolied on AKUDED V. THE BRPUBLIC 1974

2 GLR 103, C.A. in which i was held chat the £ailuve of the Erial judge

to alirect the jury om provecatlon ancunted o 4 miadivecricu. . In that casa,

g digpube arose between A husband and hic wile, who was the aipter of the
appelisnt, The hushond suddeniy atcacked the wife with a eutlazz and inflicted

severalwounds on her in che presence of tho appellanc., The appellant recaliste

by slashing ti husband with a eutlase and he died frow cha wounds Inflictad
m him, On these facts, there was clesr evidepee of provecation which should
hava been lsfr to the jurers., Is the instant case, thege was ner avidence
of any larha) weapon areund, atrask or impinent atvack oo the zppallant
ar ou any pereon wilseh could possikle have induced the appellant to lose
his se¢lf control iz such a4 manoer as Lo take any retaliartury mepsure. The
facrs of the AKUOKD came wake chat case diztinguishable from rite finstant
ong. The principle in that ecase could nét therafore be appllied hare,
Thiz was a case in which the eyileace of tha appallant in court was

in dramegrical econflict with ils cauticned statomemt to ehe police, In the
edzs to Ehe palico he gaid be was the cne who picked che droon ey aad kit
the doceased on the head. 1n courc he saxd 10 wis rather tha deceasad who
ploked che frin: bay To Wit che appelisnt dog whea tha dppeliont razhed
ChOOim, a4 shurgede aueued, 10 e couwrds of wirich gae bar hit the lead of

b decessed.  [o efifenr, be put ap tho lefence or wccidencal desth in eourt
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while in exhihir B, actordipgg Lo hia-;qunsel, ﬁe Dut up a defence of P owe
arising auk gof fear for his oum Jife,

The law is weil Eetrled on the situation where & person's eridanen
in couri ig found ty 3e cuntr&dictury of & previous wiitten ELatemant glve
by hiﬁ. Yarious viaws have heepn EXpressed on thag i8tue but the effEcE:are

More or less the sawe: in REP. ¥. HARRI: 1927 20 CR, APP. B, 144, it wag

held thar ¢he eifact of tha evidenca of syuch PATEOC WAs to render that eypig
negligihie,

The game ¢leg was held 1 AKONUAE v, cop 1%63 2 cLp 20, 1In GRETOW0K]

T T———— e

¥, REPFUALIC 1975 1 gLr 485, C.A. it wag held ehak such PAYSCD must he
at lesst suspect, In B, V. GOLDER (1960} 45 ¢r, App. R.5. 1t was held that
fuch a pareog ehould be segardad ag uiraliable,

In 3TaTE W, OFCHERE Eugy » CLE 463 1t wag held that guch a4 Derson Ig
a0t woTtly of credie,

In BUOR V. QTGHERE - 1565 GIR |, tha Supreme Courg beld that the evidar

of suck a parger should nob be glven much waiphe,

In the instant case, 1t 1s obvigus that the jurors refected the defence
vut forward By che ppallant and har was why thay couvictsd him. If nathing
at all, thege #uthoririey op conflicint evidapcs Provide one sglid Yaagon
wby the furgrs were Justified ip Telecring the defense of rhe dppeliant,

& slmilar fwgua Atose in Kdo-den gljug S0BIT v, THE REPDBQEE 198990

GLED 98, g5,go, whers the defence of the appeilang s courr differrag lzaterinliy
Erom the accounts of the incildeg: thoy dreviouniy gave. Thelr convicrion
By juiors was cenfirmad in the Court of Appeal, Their;furtha:.appeal to the
Suprems Court faiiag 3 thie eourt adding rhar
“In tha instani casya, rhe wavering behaviour oF the appellant,
the inconsistant Sceount they gave of what happensd op the
fareful day to the police, thedir Chiel, the comideting Maslarrars
and at the crlaj cuapletel y fustified the jury to rerury the verddey pf
guiley M
The record itseif discloses another teazon why the jurars were justified
in redecting tha defsnce of ezcidanta] 8illing pur up by the appaliunt wiich

was thiz: iR B,
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‘he harm which killed the decnased was inflietad at the back of -his
hezd, and secngdly, it was the repuli of a very heavy loree applied in hitting
the hesd, Th;se came oul from the evidance of the Fﬁ] and thar of the FW4,
the deelar who conducted the poet mortem examioation oo the deceased. £
he was hit on the head accidsntsliy as the appellant purtrayed, the injury
could not heve been as veveara as was described by the doctor who ssid., lorer.

alia, thas. the neck bone was &0 biokefi-that the head could be rotated
- 3007, ‘ « He aleo édded that the brain matter was protruding.

Io f£act, the injurles described by the PW4 wore move consistent with
a deliberate attack on the nead from the rear of the decesped as Lhe appellant
himeelf described in axhibit B. The appeliant’'e description in exhibit
B of how the injury was caused wag sufficient reasen for the jurors disbellieving
the story he put up in court during his trial, thar he might have died aceident-
ally during o siruggle.

Against the conflicting defence of the appellﬁﬁt wae the wversioon if
the prosecution as put before rhe jurors by the only eye witness. fe the
incident, the PW3, and the doctor PH4 that rhe decednad died Irou injuries
inflicted on him by the appelisat from his cack, which verslew the jurors

must bave mceepted as the basis for conviecing him,

ipart from the miadirectlon by noen-direction relating te exhibit B,
the sumping up was on the whole gquite accurate. LE covered vircually ail
other releveat poinks which bave to be caken Lnte account In a murder charge
1like the cume which the appellant faced.

For all the foragoing reasoms, and particulurly for the veason that

affected
the misdirecrion could wet have [  the werdict of tha jury end further

that thers was ample evidence on the racord which aupperted the convictbion

and the Sﬂﬂtﬁﬂﬂé_iqppsad,;l would dismiss the appeul.




WOOD {MRS5) JA:— I agrea.

CZQAJ'\N-:SL

. —
JUSTICE OF APPEAL
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ESSILFIE~-EONDZIE, JA:— 1 mlaoc agree.

i

e .

« EGBILFIE-EONDZIE
JUITICE OF AFFFAL




